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In 2012 the Commission has apparently not adopted any decision fining a company for an infringement of Article 102 TFEU. This does not come as a surprise, as the development of the commitment procedure has meant that decisions finding infringements of Article 102 TFEU are now exceptional.
Nonetheless, 2012 remains an important year for the application of EU law on fines. In TV and computer monitor tubes, the Commission imposed a record aggregate fine of E1.47 billion on seven groups of companies for two decade-long cartels. 2 According to press reports, in the same decision the Commission granted a huge reduction of the fine-E219 million-on account of an undertaking's inability to pay the fine. 3 In 2012 the Commission also took the still relatively rare step of imposing a procedural fine to sanction obstruction during a dawn raid. 4 At the judicial level, 2012 has also seen the consolidation of the body of law on the 2006 Guidelines. 5 The
General Court has delivered important judgments on the ne bis in idem principle, the conditions for partial immunity and recidivism. It has also clarified issues on which there is still little case law, such as inability to pay and the calculation of fines for obstruction, non-compliance with a decision finding an infringement, and gun jumping. On substance, 2012 will remain a gloomy year for undertakings. Obviously, not all new developments concerning fines were adverse to offenders. Undertakings will certainly welcome the Commission's relative openness on inability to pay, which, as the TV and computer monitor tubes case shows, can result in gigantic reductions. In times of crisis, this is a positive sign of political and economic realism. The fact remains that, in 2012, very few judgments came as good news for undertakings.
In fact, more than the Commission, the EU Courts have become increasingly harsh with offenders, and, more worryingly, less inclined to exercise their theoretically broad powers of review on fines. The previous edition of this survey underlined that in 2011 the EU Courts appeared to be in the process of redefining their role with respect to fines, albeit with conflicting trends. As a whole, in 2012 the repressive and deferential trends have prevailed.
For instance, as this survey will show, in certain cases the EU Courts are taking a more restrictive stance than the Commission with respect to the calculation of the duration taken into account to set the amount of the fine. Some judgments also tend to illustrate the regrettable unwritten rule according to which, in EU competition law, extensive concepts such as those of 'single complex infringements' and 'undertaking' broadly apply to the detriment of undertakings, but much more rarely when they could benefit them, for instance for the purpose of the ne bis in idem principle or to determine the beneficiaries of leniency applications (see Sections IV and V.B.5 below). The EU courts have also sent signals that they would not shy away from increasing fines. This may deter some undertakings from appealing decisions which, in any event, are probably not always reviewed in-depth as far as they should be. In this regard, 2012 shows that, in spite of the positive signs underlined in the 2011 edition of this survey, the ECJ and the General Court may be in the process of gradually limiting the scope of their review of fines, including when they exercise their unlimited jurisdiction.
After a brief review of the developments concerning the statute of limitations (Section II), the principles of legality and legal certainty as applied to fines (Section III), and the ne bis in idem principle (Section IV), this survey gives an overview of the case law concerning the calculation of fines, with a special focus on developments relevant to the application of the 2006 Guidelines (Section V). The three following sections examine the rules on joint and several liability for the payment of fines (Section VI), the calculation of fines imposed for competition law infringements other than breaches of Articles 101 and 102 TFEU (Section VII), and the procedural issues related to fines (Section VIII). The final section, which once again is of major importance this year, deals with fines before the EU Courts, in particular the extent of their control (Section IX).
II. The statute of limitations
Under Article 25 of Regulation No 1/2003, the Commission cannot impose a fine more than five years after the infringement was committed, unless a formal step to investigate or prosecute the infringement has been taken by the Commission or a national competition authority during that period. 6 In spite of its practical importance, this statute of limitations does not apply to infringements that are not covered by Regulation No 1/2003, and in particular infringements-such as gun jumping-that concern the implementation of the Merger Regulation. 7 In the absence of specific rules concerning these fines, Council Regulation No 2988/74 continues to apply. 8 This has a significant impact on certain procedural infringements, as Article 1 of this Regulation provides for a limitation period of three years for 'infringements of provisions concerning applications or notifications of undertakings or associations of undertakings, requests for information, or the carrying-out of investigations', and five years (like Regulation No 1/2003) for 'all other infringements'.
In Electrabel, the first case concerning the review of a decision imposing a fine for gun jumping, Electrabel relied on Regulation No 2988/74 to argue that a threeyear limitation period applied to its failure to notify a reportable transaction. In view of the wording of Regulation No 2988/74, this was undoubtedly a serious argument. Yet the General Court found that, in light of the substantial changes of the conditions of competition on the market that they are liable to cause, neither the failure to notify a concentration nor a breach of the obligation to suspend the concentration until it has been declared compatible can be considered as a procedural infringement subject to a three-year limitation period. 9 Importantly, the Court also held that such infringements are not instantaneous: they last for as long as the control acquired in breach of the Merger Regulation remains and the concentration has not been authorised by the Commission. 10 This implies that an undertaking that has failed to notify a merger cannot simply wait for five years to avoid the imposition of a fine: before the fiveyear statute of limitations actually starts running, it must either cease control or obtain the Commission's approval.
III. Principle of legality and principle of legal certainty
As far as the ruling in Microsoft 11 is concerned, the title of this section could well have been 'the endorsement by the General Court of an ultra-restrictive notion of legal certainty'. Antitrust specialists will be aware that in 2004 the Commission found that Microsoft had abused its market power by restricting interoperability between Windows PCs and non-Microsoft work group servers. Microsoft was ordered to disclose to competitors, within 120 days, the interfaces required for their products to be able to communicate with the ubiquitous Windows operating system, so as to allow competitors to develop products that could compete on a level playing field in the work group server operating system market. The Commission indicated that Microsoft was entitled to a reasonable remuneration in consideration of such interface documentation. This decision was upheld by the General Court in 2007.
This was not the end of the story, as in 2006 and 2008 the Commission took two decisions pursuant to Article 24(2) of Regulation No 1/2003, imposing penalty payments of E280.5 million and E899 million on Microsoft for failing to comply with the 2004 decision, by charging unreasonable prices for access to interface documentation for work group servers. On 27 June 2012 the General Court upheld the 2008 decision. One of the arguments put forward by Microsoft to contest the decision contended that the Commission could not impose a penalty payment on Microsoft for charging unreasonable prices for access to interoperability documentation without having determined beforehand by way of decision the rate it deemed reasonable. This argument was firmly rejected by the General Court on the ground that 'the use of imprecise legal concepts in making rules, breach of which entails the civil, administrative or even criminal liability of the person who contravenes them, does not mean that it is impossible to impose the remedial measures provided for by law, provided that the individual concerned is in a position, on the basis of the working of the relevant provision and, if need be, with the help of the interpretation of it given by courts, to know which acts or omissions will make him liable'.
12 In substance, the Court seems to have considered that such requirement of legal certainty was fulfilled by the indication by the Commission that the remuneration should reflect the intrinsic, as opposed to the strategic, value of the information provided, and the-still very general-principles negotiated with the Commission after the adoption of the 2004 Decision. 13 Considering how difficult it is to determine what a 'fair compensation' is by competition law standards, this does not appear to us as a sufficiently demanding test. Last but not least, the Court supported its reasoning by a surprising remark according to which, if the use of imprecise concepts prevented liability from being established, 'an infringement of Article 101 or 102 TFEU-which are themselves drawn up using imprecise legal concepts, such as distortion of competition or "abuse" of a dominant position-could not give rise to a fine without the prior adoption of a decision establishing the infringement'.
14 In our view the Court was wrong to take for granted that the law on Article 101 TFEU-and even more on Article 102 TFEU-always complies with the principle of legal certainty.
The Telefónica case also gave rise to important-although probably less controversial-developments on this issue. 15 In this case the General Court insisted on the fact that the absence of clear precedent does not prevent the Commission from imposing a fine. In other words the novelty of an anticompetitive conduct cannot grant immunity to its author. 16 However, as will be mentioned in Section V.B.2.v. below, the Commission has a broad discretion as to whether or not to impose a fine on a novel anticompetitive behaviour.
In the same case, on a related issue the General Court clarified the concept of deliberate infringement in Article 23(2) of Regulation No 1/2003 in the context of Article 102 TFUE. Traditionally, the Courts have asserted that a deliberate infringement does not necessarily imply awareness on the part of the author that it was committing such infringement, the mere awareness of the anticompetitive nature of the conduct being sufficient. More specifically, in the context of Article 102 TFEU, 'an undertaking is aware of the anti-competitive nature of its conduct where it is aware of the essential facts justifying both the finding of a dominant position on the relevant market and the finding by the Commission of an abuse of that position' .
IV. Ne bis in idem
According to settled case law, the ne bis in idem principle precludes, in competition matters, an undertaking from being found guilty or proceedings from being brought against it a second time on the grounds of anticompetitive conduct in respect of which it has been penalised or declared not liable by a previous unappealable decision. This principle must be complied with in proceedings for the imposition of fines under competition law.
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In Toshiba 19 the anticompetitive behaviour had been committed by Toshiba both in the EU, where it had led to a decision of the Commission, and in the Czech Republic, prior to the entry of the latter into the EU. However, the Czech Republic had already joined the EU when the proceedings against Toshiba were opened and therefore the Czech competition authority had to assess whether the ne bis in idem principle prevented it from punishing Toshiba. Notwithstanding the recommendation of Advocate General Kokott in her Opinion, the ECJ reasserted the traditional threefold principle that requires (i) an identity of facts, (ii) a unity of offender, and (iii) a unity of the legal interest protected and provided important additional indications on the assessment of these conditions. More importantly, according to the ECJ, '[w]hether undertakings have adopted conduct having as its object or effect the prevention, restriction or distortion of competition cannot be assessed in the abstract, but must be examined with reference to the territory, within the Union or outside it, in which the conduct in question had such an object or effect, and to the period during which the conduct in question had such an object or effect'.
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As the decision of the Commission did not apply to the Czech territory prior to its entry into the EU, this allowed the ECJ to consider that the ne bis in idem principle was not applicable. Such breaking up of what was supposed to be a single complex infringement into several smaller offences may well have dire procedural consequences on leniency proceedings for instance, and therefore make the use of such procedure much more complex. However, it is unclear from the judgment whether the Court's interpretation was conditioned by the very specific circumstances of the case, and in particular the fact that it concerned an infringement partly committed (at that time) outside the EU.
V. Calculation of fines imposed for substantive infringements
A. Determination of the basic amount Although in the General Court's view 'the 2006 Guidelines are based on criteria which were already taken into account in the 1998 Guidelines', 21 the latter have significantly changed the way the Commission calculates the basic amount of fines. To determine this amount, the Commission first calculates 'the value of sales' (subsection 1). It then applies to that figure a percentage reflecting the degree of gravity of the infringement (subsection 2), which is multiplied by the number of years of infringement (subsection 3). In cartel cases, the Commission also applies an 'entry fee' (subsection 4).
Calculation of the value of sales
The first step in the calculation of the fine is the determination of the value of the undertaking's sales of goods or services 'directly or indirectly relat [ed] ' to the infringement 'in the relevant geographic market within the EEA', normally during the last full business year of the undertaking's participation in the infringement.
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As illustrated by the previous editions of this survey, this has become a crucial step in the calculation of the fine, due to both its impact on the final amount of the fine and the Commission's willingness to adapt its general methodology to specific situations. Yet in 2012 there was surprisingly little case law on this issue, with only two main developments. First, in Guardian Industries, the Court unsurprisingly confirmed that captive sales ought to be excluded from the determination of the value of the undertaking's sales of goods or services when the existence of anticompetitive conduct is established only in respect of sales to independent customers. 23 Second, the summary of the Commission decision in Freight forwarders tends to show that when the infringement lasted less than one year or when there are clear peak seasons, the Commission will calculate a proxy based on the actual value of the undertaking's sales during their participation in the infringement.
Gravity-Percentage applied to the value of sales
The second step of the calculation of the fine consists in applying a gravity percentage to the value of sales. Pursuant to paragraphs 19 to 22 of the 2006 Guidelines, the assessment of gravity is made on a case-by-case basis for all types of infringements, taking into account all the relevant circumstances of the case, such as the nature of the infringement, the combined market share of the undertakings concerned, the geographic scope of the infringement and whether or not it has been implemented. As a general rule, the proportion taken into account is set at 'a level of up to 30 per cent' of the total value of sales.
In 2012, the Commission seems to have maintained the gravity percentage at the lower level that generally applies in cartel cases (ie, 15-16 per cent), 25 although the percentage applied in TV and computer monitor tubes is not known yet and may well be higher in view of the Commission's insistence on the gravity of the infringement in its press release.
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It is now clear that the assessment of gravity is based on a wide variety of considerations which cannot be and are not required to be exhaustively listed by the Commission, as in any case the fines are calculated to reflect the individual situation of each undertaking with respect to the specific circumstances of each case. 27 However there is clearly a form of hierarchy of the type of considerations taken into account to set the gravity percentage. Be it under the 1998 or the 2006 Guidelines, the Court considers cartels and certain abuses of a dominant position as anticompetitive by their very nature and therefore considers that the analysis of their effects (impact on the market, geographical scope) is not decisive to establish such infringements, as opposed to less serious offences. 28 In the same vein, the General Court interprets the secrecy of an anticompetitive agreement as an indication of the participants' intent to commit a serious offence, which adds to the gravity of their behaviour.
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In most cases, at this stage of the calculation of the fine, the EU Courts and the Commission assess the gravity of the infringement as a whole, ie, irrespective of the individual involvement of each participant. The General Court has sometimes taken different views on this issue, including as recently as 2011, 30 but in 2012 Novácke chemické závody strengthened what is probably the dominant line of case law according to which the relative gravity of the participation in the infringement of each of the undertakings concerned has to be examined in the context of the possible application of aggravating or mitigating circumstances, which means that the gravity percentage and the entry fee may be determined at the same level for all participants. In the Court's view this does not mean that the same sum is determined for all participants: insofar as that sum is a percentage of the value of each cartel participant's sales in relation to the infringement, it will be different for each participant, depending on the differences in the value of the participants' sales. 
Duration
Article 23(3) of Regulation No 1/2003 expressly mentions the duration of the infringement as one of the criteria that the Commission must take into account when it sets the amount of fines. According to the General Court, this means that the impact of the duration of the infringement on the basic amount of the fine must, 'as a general rule, be significant'. Except in special circumstances, 'that militates against a purely symbolic increase of the starting amount on account of the duration of the infringement'.
32 Indeed duration now plays a crucial role in the determination of the amount of fines: once defined, the value of sales is multiplied by the number of years of participation in the infringement (and not increased by 10 per cent, as under the 1998 Guidelines). 33 However, as underlined in the previous editions of this survey, the Commission is often ready to adapt the methodology to 25 take into account the specific circumstances of certain cases. It did so again in 2012, as in the Water management products case it decided not to take into account periods of limited activity of the cartel. 34 In 2012, at the judicial level, the General Court recalled that the amount of the fines is based on both the gravity and the duration of the infringement, which are two separate criteria. 35 The Court has drawn several consequences from this principle. First, in Koninklijke BAM Groep and Ballast, it confirmed that the amount of the fines imposed is not necessarily proportionate to the duration of the participation of an undertaking imputed to each company. 36 Second, in Telefónica, it considered that since the variable intensity of the infringement had already been taken into account when assessing the gravity of the infringement, it was not to be taken into account when determining the increase applied for the duration. 37 By contrast, in GDF Suez, the General Court listed the exceptional duration of the infringement as one of the considerations to be taken into account when assessing the gravity of the infringement, 38 which shows that in practice duration may be taken into account twice, in this case to the detriment of the offender.
Literally, a period of less than six months should be counted as a half-year and a period longer than six months but shorter than one year should be counted as a full year. However, as already noted in the previous editions of this survey, the Commission abandoned its practice on this point by taking into account the exact number of months. 39 The Commission has maintained this more flexible approach in 2012. 40 Regrettably the General Court appears less open than the Commission in this respect, as in 2012 it refused to apply this new methodology to undertakings that had been imposed fines following the Commission's former approach. For instance, in EI du Pont de Nemours, it accepted that an infringement that effectively lasted six years, one month and thirteen days be treated as having lasted six years and a half. In this case and in Dow Chemical, the General Court expressly validated the methodology formally proned by the 2006 Guidelines, which was also upheld as an illustration of the Commission's margin of discretion. 41 It nonetheless remains to be seen whether the Commission's departure from its own practice would not justify, for reasons of equality of treatment, that the General Court modify the decisions in which the Commission did not apply this more generous methodology. Admittedly, the decision-making practice of the Commission cannot serve as a legal framework for the imposition of fines. 42 However, as recalled by the General Court in GDF Suez, 'previous decisions by the Commission imposing fines can be relevant from the point of view of observance of the principle of equal treatment . . . where it is demonstrated that the facts of the cases in those other decisions, such as markets, products, the countries, the undertakings and periods concerned, are comparable to those of the present case'. 43 It seems to us that the criteria listed by the Court in GDF Suez do not justify variations in the computation of periods shorter than one year, and that therefore the more generous approach adopted by the Commission, which is also more in line with the principle of proportionality, should be applied uniformly, be it retroactively at the judicial level.
Entry fee
Since the adoption of the 2006 Guidelines there has been very little case law about the entry fee. The Commission's practice in this regard does not seem to give rise to many objections. This is probably a result of the quasi-systematic alignment of the entry fee percentage on the gravity percentage, which the Commission's practice in 2012 seems to confirm. 44 B. Adjustment of the basic amount
Aggravating circumstances
The Commission may increase the basic amount of the fine where it finds aggravating circumstances such as recidivism, obstruction, and playing the role of leader/ instigator. 45 The 2006 Guidelines provide a non-exhaustive list, thus implying that circumstances mentioned in the 1998 Guidelines and absent from the 2006 Guidelines (such as retaliatory measures taken against other undertakings) may still be relevant.
(i) Repeat infringement. Paragraph 28 of the 2006 Guidelines provides that where an infringement continues, or an undertaking repeats 'the same or a similar infringement', after the Commission or a national competition authority has decided that the undertaking infringed Article 81 or 82 EC (now Articles 101 and 102 TFEU), the basic amount will be increased by 'up to 100 per cent for each such infringement established'.
Probably for the first time in such clear terms, the Court stated in UPM and subsequently in Shell Petroleum, that a repeat infringement does not require the company concerned to have taken part directly in the previous infringement. It is deemed sufficient in this respect for the undertaking which that company is part of to have been involved in previous infringements, regardless of whether such infringements were implemented on the same market. 46 This remains true even if, in the previous decision, the Commission did not formally impute the first infringement to the parent company fined for the second infringement, or controlling the subsidiary fined for the second infringement. What matters is that the parent company could have been sanctioned because, as a matter of fact, it controlled the punished subsidiary. In the Court's view this is justified by the Commission's discretion not to impute an infringement to a parent company. 47 While this outcome may implicitly be supported by ENI and Polimeri, 48 it is contrary to a recent and probably firmer line of case law according to which a previous infringement cannot be taken into account if the parent company was not formally found liable in the previous decision and did not have a chance to exercise its rights of defence in relation to this finding. 49 It is to be hoped that the ECJ will soon clarify this issue.
(ii) Refusal to cooperate with or obstruction of the Commission. Article 23(1) of Regulation No 1/2003 allows the Commission to impose fines for various procedural infringements. Their amount may be up to 1 per cent of the total turnover of the undertaking in the preceding business year. However, the Commission may also sanction such an infringement indirectly, that is, as an aggravating circumstance, as long as it is not sanctioned under both.
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In Koninklijke Wegenbouw Stevin, the Court upheld a 10 per cent increase of the fine due to an obstruction that consisted in (i) refusing access to the premises before the arrival of the undertaking's attorneys (which had triggered a 47-minute delay) and (ii) briefly refusing access to one of the company directors' office (where, according to the undertaking, there were no documents concerning the relevant product). In the Court's view, the presence of an outside counsel during an investigation is permitted but does not condition the validity of the investigation. In addition the delay that the Commission must grant to the undertaking to contact its attorneys depends on the specific circumstances of each case and, in any event, must remain extremely short and reduced to the strict minimum. 51 Finally, the Commission had no obligation to establish that the refusal to cooperate or obstruction had had any effects on the preservation of the evidence. 52 In other words, such effects are not required; they can only make things worse.
(iii) Role of leader or instigator. The third cause for an increase of fines provided by the 2006 Guidelines is the role of leader or instigator played by the undertaking sanctioned. In 2012 this aggravating circumstance was applied in Koninklijke Wegenbouw Stevin and Shell Petroleum, 53 where the Court took the opportunity to confirm and clarify the scope of these concepts: (i) to qualify as an instigator, an undertaking must have encouraged others to join or implement the cartel, even if this occurred on one single occasion, 54 whereas (ii) an undertaking can be considered as a leader if it can be established, with respect to the circumstances of the case, that said undertaking acted as a driving force or played a central part in the functioning of the cartel, for instance by attending meetings on behalf of another member of the cartel and sharing the information with that undertaking afterwards, or by organizing several of 46 the meetings or being in charge of collecting and sharing the information with the other cartel members. Actively ensuring compliance with the decisions of the cartel is a determining criterion in this respect. It is not sufficient to establish that an undertaking has put pressure on others or dictated their conduct. Finally, neither the market power not the resources of an undertaking are relevant when determining whether an undertaking was a leader. 55 Based on these principles, the General Court found in Shell Petroleum that the Commission had failed to prove that the applicants were instigators or leaders, and decreased the fine accordingly.
56 By contrast, in Koninklijke Wegenbouw Stevin, the Commission had only failed to prove that the applicant was an instigator, and had made no mistake as to its leadership role. This halfvictory did not result in a decrease of the fine, as the Court exercised its unlimited jurisdiction to find that in any event the applicant's role as a leader justified a 10 per cent increase. (i) Early termination of infringement. Pursuant to paragraph 29, first indent, of the 2006 Guidelines, terminating an infringement as soon as the Commission intervenes does not amount to a mitigating circumstance in the case of secret agreements or practices and, in particular, cartels. This limit is now widely accepted. It raises very few issues and, in fact, there was no case law dealing with it in 2012.
(ii) Limited involvement in the infringement. Pursuant to paragraph 29, third indent, of the 2006 Guidelines, this mitigating circumstance applies when an undertaking provides evidence that its involvement in the infringement is substantially limited. The undertaking must demonstrate that, during the period it was a party to the illegal agreement, it actually avoided complying with it by adopting competitive conduct on the market.
As illustrated by the previous editions of this survey, the standard applied by the Commission is usually very high. The EU Courts are also very demanding: as confirmed by several judgments of 2012, they interpret the scope of this mitigating circumstance (or its predecessors in the 1998 Guidelines, that is, 'an exclusively passive or "follow-my-leader" role' or 'non-implementation' of the infringement) strictly. 58 On a brighter side, the Court found in Novácke chemické závody that since the list in paragraph 29 of the 2006 Guidelines of mitigating circumstances is not exhaustive, the fact that (unlike the 1998 Guidelines) this list does not include the passive role of an undertaking does not preclude that aspect from being taken into consideration as a mitigating circumstance 'if it is capable of demonstrating that the relative gravity of that undertaking's participation in the infringement is less significant'.
59 This reasoning is in line with the Gosselin judgment of 2011, 60 and can be extended to a number of possible mitigating circumstances.
(iii) Cooperation outside the scope of the Leniency Notice. The case law on this mitigating circumstance is also very demanding. In Ecka for instance, the General Court refused to reduce the fine on the ground put forward by the applicant that it had not contested the facts. 61 In doing so, the Court relied on the fact that this circumstance was not listed in the 2006 Guidelines and therefore held that the Commission was not required to grant a reduction on this basis. 62 The Court read this provision restrictively by limiting its scope to the circumstances expressly listed and found that, in this case, the lack of contestation had not enabled the Commission to establish the existence of an infringement more easily. 63 In our view, this interpretation is objectionable as the Court itself stated that the list provided in paragraph 29 of the 2006 Guidelines is non-exhaustive (see paragraph (ii) immediately above).
The Court also refused to grant a reduction on the ground of cooperation in ICI and explained that it is not enough for an undertaking to provide incriminating evidence, as such evidence must prove useful to the Commission in consideration of the information already in its possession at the time. This is consistent with the assessment carried out within the framework of the Leniency Notice since '[e]ven inculpatory material may be of only limited use to the Commission, in particular by reference to earlier submissions by other undertakings'. It is 'the usefulness of information which is the decisive factor in the assessment of the application for a reduction of the fine for cooperation with the Commission'.
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(iv) Authorisation or encouragement of the infringement by public authorities or by legislation. This mitigating circumstance allows the Commission to grant a reduction of the fine when the anticompetitive conduct has been 'authorised or encouraged by public authorities or by legislation'.
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The General Court refused to apply this mitigating circumstance in GDF Suez. The Court held that, as a public undertaking, GDF Suez could not rely on the fact that its behaviour was allegedly authorised or encouraged by a law that was contrary to a directive that France had failed to transpose into national law in good time. 66 In the Court's view, this does not seek to deprive GDF Suez, in its capacity as a public undertaking, of the possibility of relying on the mitigating circumstance in question, but rather demonstrates that, in that capacity, it could not adopt a course of conduct running counter to the objective of the directive, and that therefore the French legal framework neither authorised nor encouraged the conduct at issue in the present case. The Court added that the lack of certainty as to the applicable rules, due to the ongoing liberalization process, could not induce the belief that the anticompetitive conduct was authorised or encouraged by the public authorities or by legislation. 67 (v) Reasonable doubt on the existence of the infringement. Under the 1998 Guidelines the Commission could reduce the amount of the fine where there was a 'reasonable doubt on the part of the undertaking as to whether the restrictive conduct does indeed constitute an infringement'. While this mitigating circumstance is not mentioned in the 2006 Guidelines, it nonetheless remains relevant, as the list of mitigating circumstances in the Guidelines is not exhaustive.
In Telefónica, the Court considered that the Commission could discretionarily waive the fine on account of the novelty of the contested conduct, which would not prevent it from subsequently imposing a fine for said type of conduct. 68 However, in AstraZeneca the ECJ held that the novelty of an abuse ought not to be taken into account as a mitigating circumstance in the case where the abuse 'had the deliberate aim of keeping away competitors from the market'. This meant that AstraZeneca 'was aware of the highly anti-competitive nature of its conduct and should have expected it to be incompatible with competition rules'. In addition, the General Court had rightly found that AstraZeneca's conduct 'was manifestly contrary to competition on the merits'. 
Increase for deterrence
Pursuant to paragraph 30 of the 2006 Guidelines, the Commission may increase a fine to ensure that it has a deterrent effect, particularly where the infringement has an impact beyond the sale of goods or services to which it directly relates. The Commission may also take into account the need to increase the fine in order to outweigh the gains improperly obtained as a result of the infringement.
Cases in 2012 have allowed to Court to provide additional guidance on several points concerning the deterrent multiplier.
First, the General Court has confirmed that the Commission is entitled to rely on the worldwide turnover of the undertakings concerned, as this provides a good, albeit imperfect, indication of the size and market power of said undertakings. 70 In UPM Kymmene, the Court further held that the stronger market power and more prominent role of other members of the cartel, along with the fact that the cartel only represented a small part of the undertaking's turnover and the fact that the latter was only concerned through the actions of its subsidiary, were irrelevant for the purpose of applying the deterrent multiplier. 71 Second, in Novácke chemické závody, the General Court held (under the 1998 Guidelines) that while an increase in the fine to be imposed on an undertaking which has a particularly large turnover beyond the sales of goods or services to which the infringement relates may prove necessary in order to ensure that that fine has a sufficiently deterrent effect, it does not follow conversely that a fine which does not represent a significant percentage of the worldwide turnover of the undertaking concerned will not have a sufficiently deterrent effect on that undertaking. 72 In the Court's view this derives from the fact that a fine determined in accordance with the methodology set out in the 1998 Guidelines represents, in principle, a substantial percentage of the value of sales which the undertaking fined has achieved in the sector affected by the infringement. Thus, as a result of the fine, that undertaking will see its profits in that sector diminish significantly, and may even record losses. Therefore, even if such undertaking's turnover in that sector represents only a small fraction of its worldwide turnover, this does not necessarily mean that the decline in profits made in that sector, or even their transformation into losses, will not have a deterrent effect, since a commercial undertaking generally operates in a given sector in order to generate a profit. 73 As a result, the Commission has the power, but not the obligation, to increase the fine imposed on an undertaking which has a particularly large turnover beyond the sales of goods or services to which the infringement relates. 74 In our view these principles can be extended to the 2006 Guidelines.
Ten per cent ceiling
Pursuant to Article 23(2) of Regulation No 1/2003, the final amount of the fine shall not in any event exceed 10 per cent of the total turnover of the undertaking in the preceding business year. However, the Britannia Alloys line of case law has opened the possibility for the Commission in exceptional cases not to use the turnover of the undertaking in the preceding business year where (i) the Commission does not have such a figure at its disposal, or (ii) the last business year does not represent a full year of normal economic activity. 75 As regards the first exception, the General Court held in Almamet that, absent serious evidence casting doubts on the reliability of the relevant figures, the mere fact that accounts have not been audited does not preclude the Commission from using them for the purpose of calculating the 10 per cent increase. 76 As noted above, the second exception applies when the turnover of the last business year does not represent a full year of normal activity. In Almamet and 1. garantovaná, the Court drew a distinction between two situations in which the turnover had drastically dropped in the preceding year: (i) if the drop can be attributed to the economic context or to a strike or an incident, such turnover is deemed to reflect the normal economic activity of the company and can be taken into account, as opposed to (ii) a drop due to the winding up of the company or an attempt to divert the turnover of the company with a view to reducing the fine, which would allow the Commission to depart from the normal rule and use the turnover of the previous business year. 77 In 1. garantovaná, the board of directors had been given a mandate to sell all or part of the applicant's assets as a first step to stopping its activities, which meant that the Commission was right not to take into account the applicant's turnover corresponding to the last business year before the decision. 78 Interestingly, in Novácke chemické závody the General Court also held that the 10 per cent ceiling is not always sufficient to prevent the fine imposed from being disproportionate. For instance, an undertaking trading in high value materials with a low margin may have a disproportionately high turnover in relation to its profits and assets, which alone will be used to pay the fine. This specific situation may therefore justify a departure from the 2006 Guidelines under paragraph 37 thereof, in particular if the undertaking has a 'relatively focused product portfolio' and does not belong to a large group (see Section V.B.7 below). 
Application of the Leniency Notice
In 2012 all the cartel cases decided by the Commission were initiated by a leniency application. At the judicial level, in a number of cases, the Court confirmed the Commission's wide margin of discretion in setting the level of the leniency discounts and its reluctance to exercise its unlimited jurisdiction with respect to the level of such discounts (see Section IX.B and C below).
First, the General Court held in FLSmidth and FLS Plast that a parent company cannot benefit from an application for leniency filed by its subsidiary if they no longer belong to the same group at the time when such application is made. 80 This remains true even if the Commission has (wrongly) applied a different method to another undertaking that participated in the infringement, as 'a person may not rely, in support of his claim, on an unlawful act committed in favour of a third party'.
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Importantly, the Court further suggested that such application by a subsidiary will not automatically benefit its current parent company, as the latter must either provide information directly or 'joi[n] in with the cooperation offered by its subsidiary'. Granting a reduction on the sole basis that two companies are part of the same undertaking would, in the view of the Court, amount to confusing the imputability of the infringement with the imposition of the fine. 82 In our view this is highly debatable: if, legally, the offender is supposedly the undertaking, why then should an application made by a part of such undertaking not benefit such undertaking, that is, the offender as a whole, in particular if the parent company was not directly involved in the infringement (but only held liable on account of the fact that it controlled its subsidiary)? In any event, this judgment confirms that parent companies would be well advised to always join the leniency applications made by the subsidiaries that they clearly control.
Second, the ECJ and the General Court confirmed that the conditions for 'partial immunity' (ie, the exemption applying to an undertaking that is the first to submit compelling evidence which the Commission uses to establish additional facts increasing the gravity or the duration of the infringement) are strict. In Kuwait Petroleum the Court insisted on the fact that the leniency procedure 'constitutes an exception to the rule that an undertaking must be punished for any infringement of the rules of competition law', which means that the relevant rules must be interpreted strictly. 83 Their effectiveness must also be protected. 84 Therefore only 'new information relating to the gravity or the duration of the infringement'-as opposed to mere corroborating evidence-is eligible to a partial immunity under the 2002 Leniency Notice, 85 which confirms the principle established in Kone in 2011. 86 Similarly, the ECJ found in Otis that the evidence must be 'sufficiently precise and substantiated to enable the Commission to use it, after verification, in its final decision'. 87 The same solution will likely prevail under the 2006 Leniency Notice, as it requires 'compelling evidence . . . which the Commission uses to establish additional facts increasing the gravity or the duration of the infringement', which means, if one refers to paragraph 25 of the Leniency Notice, evidence that does not need to be corroborated. 88 6. Ten per cent reduction in case of settlements Pursuant to the Settlement Notice, where a company acknowledges its liability for the infringement, indicates its willingness to accept a maximum fine, and agrees to waive certain procedural rights (full access to the file and oral hearing), it is eligible to receive a 10 per cent reduction of its fine. 89 In 2012 the Commission adopted only one decision applying the settlement procedure (out of the four cartel decisions adopted that year), 90 against two and three decisions in 2010 and 2011 respectively. It is still too early to identify a trend.
Inability to pay and departure from the methodology of the 2006 Guidelines
It can now be considered as settled case law that the mere risk of an undertaking going into liquidation is not sufficient to justify a reduction of the fine on this ground. 91 However, as suggested in 1. garantovaná, the Commission may have to consider a decrease of the fine if the financial penalty risks leading to the disappearance of one or several companies and would affect the market structure. 92 In this regard, paragraph 35 of the 2006 Guidelines provides that, in exceptional cases, the Commission may, upon request, take account of an undertaking's inability to pay in specific social and economic circumstances. The Commission enjoys a very wide margin of appreciation to adapt fines on this basis.
In 2012 the Commission seems to have applied only two reductions on this basis, but very significant ones. The first consisted in a 45 per cent reduction to the benefit of one of the undertakings fined in the Mounting for Windows case, the second, according to press reports, was an 85 per cent reduction granted to Technicolor in the TV and computer monitor tubes case. 93 In absolute term, the reduction of the fine amounted to no less than E219 million, that is to say, probably the highest reduction on this account to date.
At the judicial level, the Courts examined several cases in which applicants unsuccessfully put forward their inability to pay in order to obtain a reduction of their fine.
In 1.garantovaná, the General Court held that an applicant was barred from relying on this ground when it had decided to terminate its activity and to sell its assets. 94 Furthermore, as noted above, the mere fact that the imposition of a fine might give rise to the bankruptcy of the undertaking concerned is not sufficient to apply paragraph 35 of the 2006 Guidelines. The undertaking must fulfil the cumulative conditions set out in this provision and establish: (i) that the fine would cause its assets to lose their value, that is, that a takeover by another undertaking is unlikely and that the assets would be unlikely to find a buyer should they be sold separately, and (ii) that this takes place in a special economic and social context, which could lead to an increase in unemployment or to a deterioration of the economic sectors upstream or downstream. 95 These are very demanding conditions. However, if they are fulfilled, despite its wide discretion with respect to setting the amount of the fine and the use of the conditional tense in paragraph 35 of the 2006 Guidelines, the Commission is bound to grant a reduction. 96 In addition, the General Court seems to have increased the Commission's duty to state reasons when an undertaking submits detailed information that specifically aims at proving that these conditions are met: in such a case, if the Commission intends to reach a different conclusion, it is required to provide at least a brief summary of the evidence and findings substantiating its conclusion, provided that the information submitted is sufficiently focused on the conditions of paragraph 35 (and in particular explains why a declaration of bankruptcy would jeopardise the undertaking's economic viability and would cause its assets to lose all their value). 97 On a related but different point, the Court also upheld the possibility for the Commission to tailor the fines to the individual circumstances of each undertaking through the use of paragraph 37 of the 2006 Guidelines, according to which 'the particularities of a given case or the need to achieve deterrence in a particular case may justify departing from [the] methodology'. This wording obviously leaves much discretion to the Commission. However, in the Court's view, the openness of this safety net does not affect the legality of the 2006 Guidelines read in light of the principle of legality, as in any event a soft law instrument cannot deprive the Commission from the margin of discretion that has been conferred on it by statute: lack of flexibility could on the contrary result in disproportionate fines. 98 In fact, the Calcium carbide case shows that undertakings often benefit from this provision. In Novácke chemické závody, the Court noted that the Commission refused to apply paragraph 35 (on inability to pay) to Almamet, but agreed to decrease its fine by 20 per cent on the basis of paragraph 37, due to the fact that Almamet was a small independent trader that did not belong to a large group of companies, that it traded high value materials with a low margin and had a relatively focused product portfolio. 99 Novácke chemické závody's claim that it should have benefitted from the same reduction was dismissed, as Almamet had peculiar characteristics that created risks of a disproportionate fine in spite of the application of the 10 per cent ceiling, in particular a product portfolio that was focused on high value materials with a low margin. 100 Importantly, the summary of the Mounting for windows decision confirms that the Commission is now increasingly inclined to take into account the mono-product nature of certain companies to decrease the amount of the fine imposed on them, although at this stage the importance of the decrease granted in this case remains publicly unknown. 8. Reduction due to the unreasonable length of the proceedings When the Commission's proceedings are unreasonably long, it sometimes decides, on its own motion, to decrease the amount of the fine imposed.
In Heineken and Bavaria, the ECJ upheld the amounts of the fines as revised by the General Court to properly reflect the unreasonable length of the proceedings. 102 It seems to us that the ECJ should have gone a little further. The ECJ upheld the ruling of the General Court insofar as it considered that the Commission was entitled to increase the amount of the fine in 2005 to reflect its deterrence policy. However, the only reason why the administrative proceedings were still ongoing at the time was that it took the Commission an unreasonably long time to proceed. In other words, the Commission was able to increase the fine imposed on the applicants thanks to the violation it committed. This seems difficult to reconcile with the nemo auditur principle, which applies under EU law. 103 Furthermore, although in this case the Commission increased the fine but nevertheless applied the 1998 Guidelines (which would have applied absent the excessive duration of the proceedings), the ECJ seems to suggest that its reasoning would remain applicable even if the delay had resulted in the application of the 2006 Guidelines. 104 The question of unreasonably long proceedings was also addressed in ICI, where the General Court refused to decrease ICI's fine on this account. 105 As is well known, the reasonableness of the duration of the proceedings must be appraised in light of the circumstances specific to each case and, in particular, the importance of the case for the person concerned, its complexity, the conduct of the person concerned and that of the competent authorities. Based on this test, the General Court quite strikingly held against the applicant the fact that it had not explained the importance that the E91 million bore for it. 106 This begs the question of whether there actually are undertakings for which a fine of this magnitude is insignificant.
VI. Joint and several liability for the payment of fines
In FLSmidth and FLS Plast the General Court elaborated on the principle developed in 2011 that a company is only entitled to challenge the calculation of the fine imposed on another company if the contested step in the calculation has an impact on its own fine. 107 The rationale provided by the Court for this approach is that, in spite of the joint liability tying certain offenders together, the decisions of the Commission are bundles of individual decisions. This is consistent with the methodology applied by the Commission which, despite joint and several liability, allows for individualised fines taking into account the duration of the participation of each company, the mitigating and aggravating circumstances that are either personal to said company or common to the jointly liable companies, as well as the level of cooperation of each company with the Commission. For the same reasons, the fine of a parent company held liable for an infringement committed by its subsidiary is not necessarily equal to the fine imposed on the subsidiary pro rata to the period of control. 108 In fact, the Court further confirmed that where a subsidiary has been controlled successively by several parent companies during the infringement, the combined amount of the fines imposed on the parent companies may exceed the amount of the fine imposed on the subsidiary. In the Court's view, this cannot be considered 'a priori inappropriate', nor 'manifestly wrong', 109 a finding that reflects a principle already established in 2010 in Trioplast Industrier. 110 Another illustration of this principle is that the consequences drawn from the gravity of the infringement committed by a subsidiary must not be allocated to its two successive parent companies so that the total amount of the fine imposed on the two parent companies is not greater than the one that would have been imposed on a parent company that would have controlled the subsidiary for the whole duration of the infringement. 111 In other words, it does not matter that the sale of the subsidiary during the infringement had no impact on the gravity of the infringement, as the aggregate, total fine is increased because of the personal situation of each parent company.
Similarly, different deterrent multipliers can be applied to entities that are held jointly and severally liable. 112 However, the 10 per cent ceiling of the fine is calculated with respect to the total turnover of all the companies that are held jointly and severally liable for the payment of the fine on account of them forming a single undertaking. 113 This substantially increases the maximum amount of the fine, although in the recent past the Commission has sometimes applied this rule flexibly. 114 
VII. Calculation of fines imposed for other infringements

A. Obstruction
The Commission may impose a fine on a company for obstruction or consider the conduct as an aggravating circumstance, but not both at the same time. 115 At this stage the leading case where obstruction was sanctioned as a standalone infringement remains E.ON Energie. In 2012 the ECJ upheld the judgment of the General Court and the fine imposed on E.ON Energie concerning the breaking of a seal affixed by Commission officials to secure documents collected in the course of an unannounced inspection. In particular, the ECJ confirmed that it is irrelevant to determine whether or not someone actually entered the room after breaking the seal, as the mere doubt cast on the integrity of the evidence in itself is sufficient to justify imposing a fine. 116 The ECJ also found that the fine of E38 million, which represented 0.14 per cent of E.ON's annual turnover, 'could not be considered as excessive as regards the need to ensure its deterrent effect'.
117 This shows that tampering with the Commission's investigation, be it by negligence, can trigger very harsh consequences. This is also evidenced by the EPH decision, which concerned a case of tampering with e-mails during an inspection. 118 In this case the Commission imposed a fine which, even though it was not huge in absolute terms (as it amounted to E2,500,000), was not insignificant in relative terms (as it corresponds to 0.25 per cent of the turnover of the undertaking concerned). EPH's subsidiary had obstructed the inspection (i) by unblocking the e-mail account of one of the key persons targeted by the inspection, and (ii) by diverting the e-mails of at least one other key person. The Commission took this opportunity to reassert the necessary deterrent effect of procedural fines for obstruction. More specifically, the Commission insisted on the need to bear in mind the fine for breach of substantive law when setting the amount of the procedural fine so as 'to ensure that it does not pay off for companies to take the risk of a procedural fine in order to avoid a potentially high fine for breaches of substantive law'.
119 With respect to gravity, the Commission stressed the special nature of electronic records on account of the higher risk of manipulation and deletion. 120 In addition, the Commission assessed the gravity of an infringement objectively, that is, irrespective of whether it was committed negligently or intentionally.
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B. Non-compliance with a decision finding an infringement
Under Article 24 of Regulation No 1/2003, the Commission can impose periodic penalty payments on undertakings, not exceeding 5 per cent of the average daily turnover in the preceding business year, calculated from the date indicated in the decision, to compel them to, inter alia, comply with a decision. As a general comment, in Microsoft, the Court highlighted the similarities between fines and periodic penalties, insofar as they both relate to past conduct of an undertaking and call for deterrence of similar behaviour in the future. In light of these similarities, the imposition of a periodic penalty payment does not presuppose that the obligations of the person in question have to be specified more precisely than when the Commission considers imposing a fine.
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In this case, the General Court nonetheless exercised its unlimited jurisdiction to decrease the amount of the periodic penalty imposed by the Commission-which incidentally was already lower than that laid down by the first decision imposing a penalty payment-so as to reflect the fact that the Commission had induced Microsoft into believing that it was entitled 'to implement, for a period of time, a practice liable to have anti-competitive effects that the 2004 decision was intended to put an end to ' . 123 In Mastercard, the General Court upheld the penalty of 3.5 per cent of Mastercard's daily consolidated global turnover in case of non-compliance with any of the measures ordered in its decision, that is, 70 per cent of the maximum amount under article 24 of Regulation No 1/2003. 124 The General Court found that the Commission had given sufficient reasons for the potential imposition of the penalty payment, as it took into account the existence of a serious risk that MasterCard would continue to apply multilateral interchange fees or attempt to circumvent the remedy imposed. As to the amount of the periodic payment, the Court found that the Commission had given sufficient reasons when it referred to (i) the need to set periodic penalty payments at a level that makes it economically rational for the undertaking to comply with the decision rather than reap the benefits of non-compliance; (ii) the substantial size of the MasterCard payment organization, and (iii) what it saw as a past attempt to hamper the application of competition law through the IPO of MasterCard.
C. Gun jumping
The EU Merger Regulation prohibits implementation of concentrations with a Community dimension before the Commission has cleared them.
125 Article 14 of the Merger Regulation contributes to the effect of this rule by allowing the Commission to impose fines of up to 10 per cent of the aggregate turnover of the undertaking(s) acquiring control of another undertaking, without having received prior approval under the EU Merger Regulation. This practice is known as 'gun jumping'.
As noted above, Electrabel is the first judgment reviewing a decision taken on these grounds. 126 In this case the Commission imposed a E20 million fine on Electrabel for acquiring control of Compagnie Nationale du Rhô ne, another electricity producer, without having received prior approval under the Merger Regulation. 127 In reviewing the amount of the fine, the Court insisted on the fact that the 2006 Guidelines are not applicable to merger control decisions: '[a]lthough parallels may no doubt be drawn with respect, in particular, to the application of the case-law on certain general principles in the field of competition law', the Commission cannot be criticised for not having followed any particular method set out in the 2006 Guidelines. 128 The Court also confirmed the seriousness of the infringement in view of the fundamental importance of the standstill obligation in guaranteeing the effectiveness of the EU merger control system, irrespective of whether the infringement had been committed voluntarily or negligently, or the fact that the non-notified merger had no adverse effects on competition (even though the existence of such effects can be taken into account). 129 As an important aside, it added that 'concealment would constitute an element of intent which could have justified an increase of the amount of the fine'. 130 Finally, the Court held that the fine was proportionate due to the seriousness and duration of the infringement, which was 'far removed from excusable error and was inappropriate when the circumstances were taken into account'. Taking into account the need to ensure that fines have a sufficient deterrent effect, the Court noted that the E20 million fine corresponded to only around 0.04 per cent of the Suez group's turnover and therefore did 'not seem disproportionate to the aim pursued, namely to protect the system of prior notification and approval of the putting into effect of a concentration of a Community dimension', and was 'proportionate to the infringement assessed as a whole'.
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VIII. Procedural issues concerning fines
With respect to the right to be heard, the case law seems to be increasingly strict towards applicants.
First, in 1. garantovaná, the Court considered that an undertaking is deemed to have been given the opportunity to be heard on evidence it has itself submitted, regardless of the fact that at the time the undertaking was unaware of the way in which the Commission intended to use said information. 132 This rule is excessively harsh, especially in light of the fact that, in this case, the Commission used the information to depart from the rule according to which the 10 per cent cap is calculated on the basis of the turnover of the preceding year. We find it problematic that in the Court's view the Commission was not bound to warn 1. garantovaná of its intention to exceptionally depart from this rule, based on the fact that 'the legal consequences that the Commission is going to draw from an assessment of the relevant facts of a case form part of the final position that it intends to adopt, to which the right to be heard does not extend'.
133 Is this in line with a judgment like ADM, where in substance the ECJ underlined the need to allow an undertaking to understand at least the basic relevance that the Commission may give to certain factual elements used to increase the fine? 134 Second, in Koninklijke Wegenbouw, the mere assertion by the Commission in its statement of objections that it intended to take each undertaking's individual role into account when fixing the amount of the fine and the fact that lack of cooperation with the Commission is listed in the 2006 Guidelines as an aggravating circumstance were deemed sufficient by the Court to consider that there had been no violation of the undertaking's rights to be heard on this ground. 135 This appears like a regression compared to judgments like Hoechst, where the General Court (at that time the Court of First Instance) considered that the lack of precision in the statement of objections concerning the characterisation of Hoechst's role prevented that undertaking from adopting an effective defence on its alleged leadership in the infringement.
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This may also be contrary to the ECJ judgment in ADM.
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IX. Fines before the EU Courts
As in 2011, this year the most significant developments concerning fines before the EU Courts related to: (i) the strict application of the obligation to pay the fine while an appeal is pending; (ii) the control of legality and the limitation of the EU Courts' control of certain elements of the fine; and (iii) the EU Courts' unlimited jurisdiction.
A. Application of the obligation to pay the fine while an appeal is pending
Suspension of a decision imposing fines or other interim measures may be ordered by the President of the General Court if it is established that such an order is justified, prima facie, in fact and in law and that it is urgent, in order to avoid serious and irreparable harm to the applicant's interests. 138 Over the past years, the number of orders issued by the Presidents of the General Court and the ECJ on interim measures has varied quite significantly. In 2012, there was only one such order, in which the President of the ECJ reviewed the level of financial information required to prove that suspension was justified. According to the President, while the impossibility to obtain a bank guarantee may appear on the basis of the applicant's financial statements alone, the applicant is generally required to submit evidence that it sought assistance in facing the fine from financial institutions and that such assistance was denied. The President approved the General Court's case law according to which, when the applicant relies on banks' letters of refusal, the content of such letters of refusal must enable the judge hearing the application for interim measures 'to determine the seriousness of the corresponding requests for bank guarantees and the context in which they were made'. As a rule, it is therefore for the applicant to provide, 'when lodging the application for interim measures', that is, at the very beginning of the proceedings, 'unequivocal and sufficiently complete information on the banks' letters of refusal upon which it relies in order to prove that it was objectively impossible for it to provide the requisite bank guarantee'.
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This rule is of major importance, as applications for interim relief are commonly dismissed due to the lack of sufficient information in this regard.
B. Control of legality: Limitation of the EU Courts' control of certain elements of the fine Despite being limited by the objective criteria set out in the 2006 Guidelines and its duty to justify any departure from the methodology set out therein, 140 the Commission's margin of appreciation in setting fines remains considerable. 141 In 2012 the General Court has once again sent signals that it would limit its control of legality on certain elements of the calculation of the fine.
First, on several occasions, the General Court reasserted that the Commission had a 'wide margin of discretion when setting the amount of fines' 142 and that its control of legality 'in areas where the Commission has maintained a discretion, for example as regards the starting amount of a fine or the uplift for duration', is limited to ascertaining that the Commission has not committed a manifest error. 143 In recent judgments this standard of review seems to be interpreted by the Court as: (i) ensuring that the considerations which the Commission relied on are 'coherent and objectively justified', which implies that 'the Courts must not immediately substitute their own assessment for that of the Commission'; 144 or as controlling that the fine is proportionate to the gravity and duration of the infringement and weighing the gravity of the infringement and the circumstances invoked by the applicant. 145 As indicated in the previous edition of this survey, this approach is over-restrictive and open to criticism. If a certain margin of discretion can be required for the purpose of allowing the Commission to shape its competition policy, this ought in any case to be limited to the general level of its fines and to complex economic appraisals. And even if one agreed with the General Court that assessing the added value of the evidence provided by an undertaking in the context of a leniency programmme triggers 'complex assessments' justifying a limited review, 146 it is doubtful that, for instance, granting a reduction of the fine to an undertaking which benefits from the leniency procedure by taking into consideration only the timing, as opposed to the usefulness and quality of the information, requires any complex assessments. 147 In fact in 2012 the General Court confirmed that the Commission benefits from a wide margin of appreciation which extends to almost every aspect of the calculation of the fine. As regards the basic amount of the fine, in GDF Suez, the General Court found that the Commission 'did not err'-not that it did not make any manifest error of appreciation-when it set the gravity percentage at 15 per cent. 148 However, in Dow Chemical 149 and EI du Pont de Nemours, 150 the General Court carried out a limited review of the multiplier applied to reflect the duration of the infringement. According to the Court, when the Commission sets progressive thresholds which may have the effect of ignoring the differences which may exist between the exact durations during which the undertakings participated in the infringement, the Court's 'review of the lawfulness of the exercise of the Commission's discretion in the matter must confine itself to checking that the thresholds set are coherent and objectively justified and the Courts must not immediately substitute their own assessment for that of the Commission'.
151
Finally, with respect to the individualization of the fine, the Courts leave ample discretion to the Commission when it decides whether or not to take into account mitigating 152 or aggravating circumstances. 153 Similarly, in FLSmidth, EI du Pont de Nemours, YKK, FLS Plast, Dow Chemical, Nynäs, and Kuwait Petroleum, the General Court carried out a limited review of the assessment made by the Commission of the cooperation provided by undertakings in order to benefit from a reduction. 154 
C. Exercise of unlimited jurisdiction
According to Article 31 of Regulation No 1/2003, the Courts have unlimited jurisdiction in actions brought against decisions whereby the Commission has imposed a fine. The EU Courts may therefore cancel, reduce, or increase the fine imposed. The EU Court's unlimited jurisdiction is-as its name indicates-extremely broad. Pursuant to the ECJ in Danone, 'the [EU] judicature is empowered to exercise its unlimited jurisdiction where the question of the amount of the fine is before it'. 155 However, over the last 30 years, one of the main characteristics of the EU Courts' unlimited jurisdiction has been the discrepancy between the judge's ample powers and the very limited-and at times insufficient-use made of such powers. Such self-inflicted restraint is regrettable considering the importance of the Courts' unlimited jurisdiction for the rights of the defence of applicants. 156 In 2011, this survey noted that the General Court seemed more eager than before to exercise its jurisdiction. 2012 conveys a completely different impression. As explained below, this is probably the result of the KME judgment of 8 December 2011. according to which the Court's unlimited jurisdiction does not imply a review of its own motion of the fines imposed, save with respect to public policy matters, such as the duty to state reasons. 159 The General Court now seems increasingly reluctant to correct fines in the absence of a specific request made by the parties. By way of example, in Koninklijke, the General Court suggested that where the applicant requests it to exercise its unlimited jurisdiction only to correct errors of law and fact made by the Commission, as opposed to substituting its appreciation for that of the Commission, the Court must only examine whether such errors can be found and, where appropriate, correct the fine. Interestingly, the General Court did not seem very confident on this point, as it added that, in any event, the arguments raised by the applicant did not justify an appreciation different from that of the Commission. 160 2. When must the parties make a request? In Ballast, Total, and Shell Petroleum, the General Court held that, when exercising its unlimited jurisdiction, it may allow new pleas and arguments (ie, made in the reply or at the hearing) only on the twofold condition that those pleas and arguments are effective for the purpose of its unlimited jurisdiction, and that they are not based on grounds of illegality different from those raised in the application. 161 In our view this approach is excessively restrictive and contradictory with previous case law.
4. To what extent do the Courts substitute their appreciation for that of the Commission? The General Court often exercises its unlimited jurisdiction, after rejecting a plea of illegality, to confirm its reasoning, that is, to concur with the Commission's appreciation. 169 By contrast there are fewer cases in which the Court exercises its unlimited jurisdiction to make findings contrary to those of the Commission or that depart from the general methodology followed in the decision challenged.
This year the General Court noted in both E.ON Rurhgas and GDF Suez that, when it exercises its unlimited jurisdiction, it 'must make its own appraisal, taking account of all the circumstances of the case'. 170 Yet the EU Courts have also been quite reluctant to depart from the methodology set out in the 2006 Guidelines.
For instance in Coppens, the ECJ indicated that it may use the Guidelines as 'guidance' to calculate the fine where the Commission has applied them to other undertakings penalised by the decision which those Courts are asked to examine. 171 In the ECJ's view, this is justified by the fact that 'the exercise of unlimited jurisdiction cannot result, when the amount of the fines to be imposed is determined, in discrimination between undertakings which have participated in an agreement or concerted practice'. 172 Similarly, in Ballast, although the General Court insisted on the fact that the 1998 or the 2006 Guidelines are not binding on it, it held that it may have to rely on the methodology set forth therein, when reviewing the fine, in particular to avoid discrimination between the undertakings sanctioned. 173 This shows the strong paradox that characterizes the 2006 Guidelines: while they are just soft law, they may go as far as constraining the EU Courts' unlimited jurisdiction.
Along the same lines, in Koninklijke the General Court referred to the previous decision-making practice of the Commission-not even the Guidelines-as useful guidance to determine whether a fine should be increased on the grounds of obstruction. 174 
What control on appeal before the ECJ?
In Heineken and E.ON Energie, the ECJ reiterated that, when it rules on an appeal against a judgment of the General Court, it must not substitute, on grounds of fairness, its own assessment for that of the General Court exercising its unlimited jurisdiction on the amount of fines. 175 In the ECJ's view, this meant, therefore, that 'only inasmuch as [it] considers that the level of the penalty is not merely inappropriate, but also excessive to the point of being disproportionate, would it have to find that the General Court erred in law, due to the inappropriateness of the amount of a fine'. 176 Such review is further limited by the fact that the ECJ is content with very succinct reasoning in certain cases, 177 and now increasingly rules on cases by way of order under article 181 of the Rules of Procedure. 178 6. The General Court's readiness to increase fines In certain cases the General Court seems prepared to exercise its unlimited jurisdiction to increase the fine imposed on the applicant, even in the absence of any request made by the Commission.
First, in Koninklijke the General Court compared the 10 per cent increase imposed on the applicant for obstruction of the Commission's investigation with the previous decision-making practice of the Commission, and ruled that in view of the relatively limited length of the obstruction it had no reason to increase the fine. 179 This shows that, as a matter of principle, an increase was not excluded.
Second, in Novácke chemické závody, the Court recalled that where there has been an unequal treatment of a number of participants in an infringement owing to the fact that the gravity of the offending conduct of some participants was underestimated by comparison to that of others, the most appropriate way of restoring a fair balance would be to increase the amount of the fine imposed on the former. 180 This presupposes, however, that the participants in the infringement whose fines are to be increased have challenged their fines before the General Court and have been given the opportunity to comment on such increase. If those conditions are not fulfilled, the most appropriate means of remedying the unequal treatment is for the fine imposed on the other participants in the infringement to be reduced. 181 Third, in Shell Petroleum, the General Court examined whether it should increase a fine due to the fact that the applicants submitted for the first time before the Court two documents which, in their view, established that the Commission ought not to have taken into account the turnover from Mexphalte C when determining Shell's turnover relating to road pavement bitumen in the Netherlands. The Court exercised its control of legality without taking those documents into account. 182 On the other hand, it accepted a request to analyse said documents in the exercise of its unlimited jurisdiction. This may well have resulted in a pyrrhic victory: the Court added that in view of the undertaking's duty to cooperate actively when it is sent a request for information, in the exercise of its unlimited jurisdiction, the Court may take account, where relevant, of an undertaking's lack of cooperation and consequently increase the fine imposed on it, on condition that that undertaking has not been punished in respect of that same conduct by a specific fine. 183 In the Court's view, that could, for example, be the case where, in reply to a request to that effect from the Commission, an undertaking has failed to submit, intentionally or negligently, during the administrative procedure, decisive evidence for the setting of the amount of the fine and which was or might have been in its possession at the time of adoption of the contested decision. More specifically, 'an undertaking which relies on such evidence only at the judicial stage of the proceedings, thus prejudicing the purpose and the proper conduct of the administrative procedure, exposes itself to the risk that that factor will be taken into consideration when the Court determines the appropriate amount of the fine'. 184 In the present case, the applicants had made it clear to the Commission that they were of the opinion that turnover for Mexphalte C ought not to be taken into account in the determination of their fine, and therefore they had not failed to fulfil their obligation of sincere cooperation during the administrative procedure by not providing the documents, although those documents could have been submitted during that procedure. 185 Finally, in several cases the General Court exercised its unlimited jurisdiction to-at least indirectly-increase the amount of the fine imposed on the undertaking.
In GDF Suez and E.ON Rurhgas, the Commission had not established to the requisite legal standard that the infringement in question continued after 10 August 2004 and until 30 September 2005 insofar as it related to the French market for gas. The General Court therefore decreased the fine, but not to the level that would have resulted from the application of the method chosen by the Commission, as this would have entailed a reduction of the applicant's fine 'greatly disproportionate to the relative importance of the error which has been found to exist': although the Commission's error related only to one of the two markets and only to 12.5 months of the 5.2 years initially established for the infringement committed on that market, the application of the Commission's method would have resulted in a reduction in the amount of the fine of more than 50 per cent (probably because, first, the Commission had calculated the amount of the fine on the basis of the average value of sales during the duration of the infringement and, second the sales of the period that were now to be excluded were very important, thereby causing the average to decrease dramatically). Accordingly, the General Court decreased the fines imposed on GDF Suez and E.ON from E553 million to E320 million instead of E267 million. 186 In both cases, before indirectly increasing the amount of the fine, the General Court was cautious to hear the parties at the hearing 'on the possible consequences of a partial annulment of the contested decision so far as concerns the determination of the amount of the fine in the light of the duration of the infringement on the French market'.
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Along the same lines, in Koninklijke the Court found that the Commission had wrongly qualified the applicant as both instigator and leader of the cartel, when it should have applied the sole qualification of leader. After examining the single increase in the fine applied for both qualifications, the Court considered it appropriate even if only one of the qualifications were to apply and therefore left the increase unchanged, which amounts to an indirect increase. 188 Of course the EU Courts are absolutely free to depart, in these cases and in others, from the method applied by the Commission. But there is something quite disturbing in the fact that, at least this year, they deemed it appropriate to exercise their powers to their full extent only to the detriment of offenders.
